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California’s Not So “New” Linkage

Land Use
Decisions

 Llong-Term
Water Supply
Availability

Project

Qp rovals
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California Urban Water Management
PIanning Act

* Enacted in 1983 (Assembly Bill 797 Klehs)
* California Water Code Division 6, Part 2.6

* Declares that:

“ The conservation and efficient use of urban water
supplies are of statewide concern; however, the planning
for that use and the implementation of those plans can
best be accomplished at the local level.”

- Requires that “Every urban water supplier shall prepare

and adopt an Urban Water Management Plan.” -z‘(/
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L ... SB610 Overview

CALIFORNIA REPUBLIC

1. California has enacted several laws that tie discretionary
approvals for developments to a water purveyors long-
term, verifiable water supplies.

2. Disclosure of this nexus between a project & its water
supply was intended to inform on the overall impact &
need for mitigation per CEQA.

3. Unintended consequences have resulted so that those
opposed to a project are now better able than before to
challenge its approval.

Brézack

Associates
Planning



SB610 Water Supply Assessment

* Enacted in 2001
* Gov t Code 66473.7 [CWC 10910-10912]

* Water Purveyor Analyze Water Sufficiency for a
“Project”

* Triggered by CEQA Review
* 20-Year Projection

= Normal, Single Dry & Multiple-Dry Year Supplies
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When Does A WSA Need to be
Prepared?

2. Water Purveyor 3. Water Demand

-

e |s the Proposed e Will the e Does the
Development A “Project” Be “Project” Meet
“Project” Served By A Threshold Size
Pursuant to California Public Requirement's?
CEQA? Water System?

e ND, MND, EIR?

)
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A California Public Water System...

* Provides piped water for human consumption

* Is defined as having 3,000 or more service
connections [CWC 10912(c)].

* Different from California Safe Drinking Water

Act:

= “Public water system” that has 15 or more service
connections or regularly serves at least 25
individuals daily at least 60 days out of the year. 4

o
e
§
—er S
e _




Water Purveyor Size

* “Group I” - Large Purveyor:
= 5,000 or More Service Connections
= Strict Project Thresholds

* “Group II” - Small Purveyor:
= 3,000 — 5,000 Service Connections
= Sliding Scale Project Threshold




Large Purveyor
Development is A “Project” If...

Project Type

Residential Hotel/ Com. Shopping Ind., Mgf.,
Development  potel Office Ctr. Processing Ctr.
Units 500 500
No. Employees 1,000 1,000 1,000
Interior (Sq ft) 250,000 500,000 650,000
Ares (Acres) 40

A Mixed Use Project That Includes Any of the Above
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Large Purveyor
PFOJECt Th reShC)ldS (continued)

*Water Demand => 500 DU'’s.
*PV or Wind Energy Facility w/Water
Demand >75 AFY.

*Processing Facility >40 acres of Land.




Small Purveyor

Project Thresholds
Residential +10%
Business Number of
Commercial Service
Hotel Connections
Inde. .rial )
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Small Water Purveyor
PFOJECt Th reShOIdS (continued)

/ \ A Residential

Mixed Development Water
Use Demand Equivalent to
m==" An Increase of 10% or

Project More In Number of

Existing Connections




How Is A WSA Prepared?

m.mm wmcwes 109127

cly or county 'Lesd
Agency’)
No SBEW not  |—— No
szpicatie
Lead Agency must prepare No
Waler Suzpher must presare S8 610 Aszessment C: I there = public water
sssessment wihe 90 days of request sysiem (Wsber Supplier’)
{one 30-day extension possible).? i padt
of 8 lamer prcjectfor which an Wisier Supplier must prepane
has shesdy bees S8 610 Assessment l—— ves
see Waier Code, § 109100h)
l UWNVP may be used in evidentary recoed -
4 Yes n whole o 0 part - for assessment t Conduct assessmert anshyzs
Q: Is these an wben walsr (*'bd"'t::dm
management plan ("UWMP") tat supporfve ]
sccounts for e demend sssoceled [ Supgly assessment must be preped UWMP, other evidence, cr
wih the projec™ No =B besedon svaisble evideriy maodd | _yg] combnsion ofoln
- Fere iz no public water sysiem.

Primary Issue for assessment
Assessment must address whesher the projecied supply for e next 20 years - based on
nommal, single dry, and muliple dry years — will meet the demand projecied for the project + <
exising and planned fubwe use, ncluding agrculiural and memufaciuring uses*

Theee aras must be addressed in reaching answer:

First:
Assessment shall indude and quanify waler receied n Second: Third:
prior years fom exisiing (1) water supply enfliements; ¥ no waler received in prioe years by Wker Fihe scurce for fe project
(2) waler rghts; and (3) waler sesvice contracts held by p| Suppier under items idenified per Firmt inquiry, p{ nchides goundwaler, faclos
Visher Supplier. These must be demonsireted by (a) wriien denty cther waler suppliers or weler senice d specificaions relsied
contracis; (&) capial oullsy/inancing progrem for delivery coniract holders fhat receive supply or have groundwarier source must be
adophed by Water Supplier; () FedSistelLocal pemis for sghts 1o the same source idenifed by the nchuded’
defivery infrastuciure; {d) requisiory spprovals required o Wisker Supplier cr Agency.
convey or deliver waler.
A
Based on consideration of
The Weter Supplier shal provide the Lead Agency “Es plans for these three areas, the Water
acquiring addBonal waler supplies, setfing forth measures that are Supplier or Agency must make
being underisken ko acquine and develop thase waler supplies * [ No & conclusion a2 §o the Pmary
Plans may nchude: (1) esimeied boisl costs; (2) FedStsieflocal & "suficient™ Issue for assessment (sbove).
pemnits anbcpated fo be required; and (3) esbmated §meframes to
acquire addbional supplies.
* / Lead Agency "shal determine based on the enfre
g record, whether projecied waler susplies wil be
The goveming body of the Woter Suppier or Lesd Lead Agency considesing suficient bo safisfy the demands of the proed,
Agency mstapprove e assessmer oo regor o project shallincde adsiticn to exising and planned fsture uzes.”
special meefing and delfiver the > - and any | "l the [Lesd Agency] delemmines that waler suzpies
requesiing Agency wibin 80 doys f request. ;'.‘:'“":"C'YEOA wil ol be suficient, e [Lead Agency] shal inchide
""“"‘h -2 that delemmination in &= fndings e the project”
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How A WSA Is Prepared

* Determine If A Public Water System Exists
" |f None, Then Lead Agency Prepares WSA
* Lead Agency Makes Request to Purveyor
* Determine If UWMP Included Proposed
Development Project:
" |f Yes; Rely on UWMP Analysis
" |f No; Prepare New Supply Assessment




Water Supply Assessment

* 20-Year Projections
* Anticipated Water Demands
* Proposed Development + Service Area Demands
* Normal, Single-Dry & Multiple-Dry Year Analysis
* Determine if Sufficiency or Deficiency
* Plans to Acquire Additional Water Supplies:

= Total Costs & Financing Methods

" Permits & Approvals Needed
= Schedule

annin



When Must a WSA be finalized?

* Water Purveyor Approves Assessment
= W/In 90 Days of Lead Agency Request
= +30 Extension If Needed
* Lead Agency Includes the Approved WSA:

= Typically as an Appendix N R

= DEIR, MND or ND Dead/f\

* Lead Agency Must Make Findings / @ 1
= Consider Entire Record
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Can a WSA’s Findings Be Rejected by a
Lead Agency?

* Short Answer = “Yes”
* Determine Need for Additional Information
* Make Findings:

* Must Include Consideration of WSA

= Substantial Evidence to Support Determination
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DWR’s Guidebook

SexsteBi 610 masemme B 21 of2001 | © Preparedin 2003
» SB610 & 221

t 1st wat liers, cities, and counti .
i integrating water and land use planning * Good Information
Source

* Flowcharts

Prepared by the Califormia Department of Water Resources
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How to satisfy CEQA Requirements
When no WSA is required

* Use Water Code Basis for Sufficiency/
Deficiency Determination.
* Analyze Project + Service Area Demands
* Consider 20-Year Projections:
* Normal, Single & Multi-Year Drought
* |ldentify Costs, Financing, and Regulatory
Permits to Make Up Deficiency in Supply




What Does This Mean to Water
Supply Agencies?

* Focus on Long-Term Water Supply Availability...
= Address Global Warming
" Increased Attention to Groundwater Safe Yield

" Increased Importance for Purveyors to Have a Portfolio of
Water Supplies

= Contracts, Permits, Expenditures Are Required; Not
“Paper Water”

= Conservation Hardening (Facilities, Pricing & Practices)




Key “What If’s”

* Your Purveyor Depends on Groundwater?

* Your Purveyor Never Before Prepared a
WSA/WV?

* Your Project Wasn’t Included In the
UWMP?

* Your Project Has Changed Since Last
UWMP?

* Insufficient Water Supply (A Negative
WSA?)



Groundwater

a) ldentification of the other users of groundwater in the
basin, & their historical use patterns in various water
years.

b) An estimate of the maximum quantity of water that
can be continuously withdrawn without adverse effect.

c) Identification if the basin is overdrafted & a description
of known & anticipated effects as a result.

d) A description of any groundwater management
programs to minimize or eliminate problem conditions.
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CALIFORNIA REPUBLIC

Sarah E. Owsowitz
Of Counsel, Best Best & Krieger
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Case Law

CEQA and SB 610/221

* Multiple CEQA-Related Legal
Challenges
= Vineyard Decision — Sufficiency of
analysis of the impacts on water
supplies
* Notable SB 610 & 221 Cases

" i.e. OWL v. Rohnert Park — Long-
term analysis of Groundwater
Availability




Water Supply Sufficiency Has Always
Been a CEQA Issue

* Vineyard Area Citizens for Responsible Growth, Inc. v. City of
Rancho Cordova (2007) 40 Cal. 4th 412

1. CEQA document requires sufficient facts to evaluate pros/
cons of supplying needed project water.

2. Environmental analysis cannot be limited to the first stage or
the first few years of a large project.

3. Future water supplies must bear a likelihood of actually
proving available.

4. Where, despite a full discussion, it is impossible to confidently
determine that anticipated future water sources will be
available, CEQA requires some discussion of possible
replacement sources or alternatives to the use of the
anticipated water, and of the environmental consequencii;‘/

those contingencies.
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CEQA and Water Supply

* Santa Clarita Org. for Planning the Env't v

County of Los Angeles (2007) 157 Cal.App.4th
149

= Applied to the 4 Vineyard principles to hold that
an EIR did not ignore, or assume a solution, to the
project’s water supply issues. The EIR identified
specific water sources and disclosed the legal
uncertainty of those sources.

[ ey
'

7
P %
4
ey >
D,
"":';~ ‘
= o —— 25
&
- v
- “.." »
-
et e o
i Tea \4&-
‘38' L 29
& s il
o S N

%)

o e 35 : - r ?
- -, - N4
< -
e - .-",‘-.:;y;
(2 S o
. = o ek :
nnnnn e \,‘,s; ;
- “'-'_“a?"" &



CEQA and Water Supply

* Habitat & Watershed Caretakers v.
City of Santa Cruz (2013) 213 Cal.
App. 4th 1277

= Upheld Aspect of EIR which
acknowledged inadequate supplies
and proposed conservation and
curtailment in future if
desalinization plant did not come
online.

= “As the nature of this harsh reality
was discussed and disclosed in the

draft EIR, the draft EIR was not
inadequate in this respect”




Implementation of SB 610

* O.W.L. Foundation v City of Rohnert

Park (2008) 168 Cal.App.4th 568

= Upheld adequacy of WSA evaluating
use of groundwater

= But see California Water Impact
Network v. Newhall County Water
District et al. (2008) 161 Cal.App.4th e
1464 - WSAs are not subject to direct &8
legal challenge

Groundwater
Hydrology

CCCCC
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Implementation of SB 610

* Gray v. County of Madera (2008) 167 Cal. App.
4th 1099

= Mitigation Measure which could require the
construction of a water system for use by affected
neighbors may require preparation of a WSA.




Implementation of SB 610

e Citizens for Responsible Equitable Envt'| Dev. v
City of San Diego (2011) 196 Cal.App.4th 515

= Upheld decision to augment an EIR certified
before SB 610 by including a water supply
assessment in an addendum to the EIR.
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Implementation of SB 610

* Madera Oversight Coalition,
Inc. v County of Madera
(2011) 199 Cal.App.4th 48,

104

=" WSA rejected for failing to
evaluate information showing
that the water entitlement

relied on in the assessment

was uncertain.




Implementation of SB 610

* Preserve Wild Santee v City
of Santee (2012) 210
Cal.App.4th 260, 282

= Rejected a WSA because it
did not explain a substantial
discrepancy between the
estimated water demand
for a project and the

available water supply.




Implementation of SB 610

* Citizens for Open Government v. City of Lodi
(2012) 205 Cal.App.4th 296

= No WSA necessary because the evidence supported
conclusion that shopping center project would employ
1,000 people or less.
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Implementation of SB 221

* Clover Valley Found. v City of Rocklin (2011)
197 Cal.App.4th 200

= A water agency's verification that it has adequate
water supplies to serve a project and other
existing and planned future uses was sufficient to
show that water supplies are likely to be available
for purposes of CEQA, even though the water
agency provides water on a first-come, first-served
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Key “What If’s”

* The WSA concludes that there are
insufficient supplies?

* There are multiple projects going
through the approval process at
the same time that propose to
rely on the same water supplies?



Key Issues To Look For

* CEQA issues

=" Have you accounted for potential climate change
impacts on water supplies (both ground and
surface)?

= Have you disclosed the impacts of constructing
new pipelines or drilling new wells?

* WSA issues

" Does the UWMP really include the project?
* When does the final WSA have to be publlshed'fg/




Key “What If’s”

* Your Purveyor Depends on
Groundwater?

* Your Purveyor Never Before
Prepared a WSA?

* Your Project Wasn’t Included In the
UWMP?

* Your Project Has Changed Since
Last UWMP?



Thank you for attending.

Sarah E. Owsowitz
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James M. Brezack,
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3000 Citrus Circle, Suite 210 Walnut Creek, CA
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Discussion




Common Pitfalls on
Treatment of Water Supplies in CEQA

* When can you rely on an Urban Water
Management Plan?

* How much has to be known about the historic use
of an aquifer before you can assume the
> £
o

availability of groundwater supplies? E

€

acC
.i | ) Associates &
I [ ) .K annin
-



UWMP Must Describe Demand
Management Measures

A description of each water demand management measure
(current & future)

« Water survey programs for single-family residential and
multifamily residential customers.

» Residential plumbing retrofit.

» System water audits, leak detection, and repair.

» Metering with commodity rates for all new connections
and retrofit of existing connections.

» Large landscape conservation programs and incentives.

 High-efficiency washing machine rebate programs.




Water Conservation in
Landscaping Act

* It is the policy of the state to promote the
conservation and efficient use of water & to
prevent the waste of this valuable resource.

» Landscape design, installation, & maintenance
can and should be water efficient.

* Requires development & use of a model water
efficient landscape ordinance .

(GOV CODE 65591-65600) é y
r/‘




i SB221 Written Verification

* Gov' t Code 66473.7

* Land Use Agency Certify a “Sufficient Water
Supply” Is Available When Approving a
Subdivision Map

* Issued by the Water Purveyor

* A Written Verification of Water Supply Availability 4




Focus on
Water Supply Sufficiency

Development Lead Agency
Application Review

. Discretionary
Approvals

Project Entitlements
Development Agreement

Construction]

‘Tentative & Final
Map Approvals
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Purveyors
Adopt UWMP, WSA & WV

Development Lead Agency
Application Review

' Discretionary
Approvals

Project Entitlements
Development Agreement

ConstructionJ

‘Tentative & Final
Map Approvals
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Common Pitfalls on
Treatment of Water Supplies in CEQA

* Disclose:

* potential climate change impacts
on ground and surface water
supplies

* Impacts of construction of new

pipelines; drilling of new weIIEEs

* Does the UWMP include the ¢
project?




